THE DANGERS OF WATER PRIVATIZATION: AN
EXPLORATION OF THE DISCRIMINATORY
PRACTICES OF PRIVATE WATER COMPANIES
Elana Ramos*
In a rural Midwestern hospital, a mother and father closely watch
their three-month premature son; his parents watch in horror as the
infant is resuscitated and kept alive by the help of a machine.1 The little
boy makes it home, but not without a heart monitor and a lifetime of
concerning health issues.2 Down the hall is a disabled mother who
struggles to get by with onslaughts of blackouts, which have brought her
to the hospital multiple times.3 Adding to her medical plate are her
twelve-year-old daughter’s alarming symptoms: clumping hair loss and
burning sensations in her eyes during showers.4 Across town, a threeyear-old child lays in a dentist office to have all of his teeth removed.
During a five-hour procedure under anesthesia, each one of his rotten
teeth are removed to prevent the spread of multiple infections
throughout his mouth.5
These families all call Flint, Michigan home; a city that has been
ravaged by the effects of lead poisoning.6 On January 29th, 2016 the city
announced that recent testing found twenty-six locations in the city with
at least ten times the federal limit of lead.7 These problems are only the
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tip of the iceberg; health problems from drinking the lead laced water
range from miscarriages to flu-like symptoms, to an outbreak of
Legionnaires disease8 that claimed twelve lives.9
The poisoning of the people of Flint occurred when the city
changed the water supply from Detroit to Flint River.10 Two private
water companies were brought in to test and treat the water, in order to
bring it into compliance with federal standards.11 Somewhere along the
line, things went horribly wrong, the people of Flint being left poisoned
and alone. This is not the first time the change to private water has lead
to the poisoning of the city, and unless the laws change, it will certainly
not be the last.
This note will examine the discriminatory practices and impacts
that come along with water privatization. The note will begin by
exploring the history of government privatization and the United States
waterworks industry; then it will discuss the current trends in the
waterworks industry. Following the background of the water industry,
this note will discuss the Equal Protection Clause, the disparate impact
analysis, and how they apply to environmental arguments. This note will
then apply the disparate impact analysis to water privatization and
discuss how the analysis can be used in discrimination claims against
private water companies.
I. BACKGROUND
A. Neoliberalism: The Move Away From Government Regulation
The trend towards water privatization began as part of the broad
concept of neoliberalism; a political and economic theory based on
curbing the power of labor, deregulating industry, agriculture, and
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natural resources and liberating the power of finance on national and
international levels.12 In a neoliberal economy, the sole role of the State
is to create and preserve the proper foundation to support a free market,
such as ensuring the integrity of money.13 The State must not get
involved in the regulation and practices of industry because an
underlying tenant of neoliberalism is that the State cannot know as much
about the industry as the industry members themselves do. 14
In the Western World, the Great Depression of the 1930s laid the
foundation for what would later become the Neoliberalism
Movement.15Economists blamed overproduction and a surge in
capitalism for the market crash and turned to government regulation to
solve that problem.16 Increased regulation led to high employment and
wage growth rates in the 1950s and 1960s, but a combination of high
inflation rates and economic stagnation, known as stagflation, put an end
to the brief period of economic prosperity.17 When President Reagan
took office, policies were implemented that cured inflation but
devastated the labor force; this, combined with Reagan’s trickle-down
economic policies, were the start of neoliberalism in the United States.
While the United States was starting down the path of
neoliberalism, the United Kingdom was following suit under the lead of
Margaret Thatcher, as was the rest of the Western World.18 What
catches on in the Western World will inevitably make its way into the
Third World, either by acceptance or force. International neoliberalism
is seen to have started after the OPEC oil embargo in 1973, when the
United States threatened military action against Arab states if they did
not circulate their petroleum money through American investment
banks.19 This started a trend of the International Monetary Fund and the
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World Bank pushing neoliberal principles on third world countries by
attaching conditions to the loans given to those countries.20
B. From Neoliberalism to Privatization
The privatization of government functions and resources is a main
tenant of neoliberalism as private ownership is believed to be the best
way to prevent a tragedy of the commons.21 If a private market does not
exist for a certain function or resource, it is the State’s job to create one;
and if a function is currently regulated by the State, it must be turned
over to the private market.22 “Although there are various interpretations
of the word ‘privatization’, it generally refers to the transfer of any
government function or responsibility to the private section, whereas a
transfer of ownership is more precisely called a ‘divestiture’ or ‘asset
sale.’”23
The mass movement towards government privatization began in the
1970s, alongside the neoliberal movement.24 As urban cities entered into
a fiscal crisis, the perfect opportunity for contracting out public services
arose and by the end of the decade, the tide was turning towards
privatization.25 Under President Reagan’s neoliberal polices, the
President’s Commission on Privatization was created, which developed
a comprehensive outline on how to privatize multiple government
functions including housing, federal loans, the Postal Service, prisons,
and education; many of those functions are known today as part of the
private sector.26 At this point in history, privatization was becoming a
political strategy, supported by the conservatives and consistently shot
20
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down by democrats, with corporate America taking a heavy stance in
favor of privatization.27 Corporate America favored privatization
because it was believed to lead to an increase in efficiency and
productive, an improved quality of goods, and reduced costs at every
stage from production to consumption.28
After Regan left office, privatization took a political backseat until
President Bill Clinton revived the movement.29 During his time in
office, President Clinton took time to identify which government
programs could be “reinvented, terminated, privatized, or sold.”30 The
identification process was aided by the passing of the Federal Activities
Inventory Reform Act of 1998, which requires government agencies to
identify and report on actives they partake in that are not inherently
government functions.31 The North American Free Trade Agreement
[hereafter NAFTA] was a major turning point in international
privatization that came to fruition under the Clinton Administration.32
NAFTA served to deregulate international commerce and aid the private
market in gaining a multinational presence; NAFTA achieved this goal
by restricting the government’s ability to regulate the private sector.33
Under Clinton, the power to make decisions relating to public services
were allocated to private management.34
The George W. Bush Administration stepped up the privatization
efforts and found targets that did not need congressional approval, such
as the post-Katrina cleanup and the Forest Services.35 During his time in
office, President Bush cut nearly 21,000 forest services’ jobs by selling
duties off to the private sector.36
While publicly taking a stance in favor of government run services,
the Obama Administration passed legislation that unfairly favors the
private sector, such as The Water Infrastructure Finance and Innovation
27
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Act [hereafter, WIFIA]37 The passing of WIFIA has only added fuel to
the water privatization fire.
C. Forms of Government Privatization
Government privatization can take multiple forms, including: (1)
complete privatization, (2) privatization of operations, (3) use of
contracts, (4) franchising, and (5) open competition; with the
privatization of the water industry falling into the first three categories.38
The complete privatization of a government function involves “the
outright sale of government assets to the private sector.”39 In order to
achieve complete privatization of a government run industry, the
government can either sell all the shares of the government run company
to be traded on the open market, sell the entire asset to an investor, or
distributing shares to all citizens for a free or at a low price.40 Complete
privatization became more common in the 1970s as neoliberalism took
hold of the world; developing countries used complete privatization on
industries that were running at a loss and being subsidized by tax
payers.41 The first international effort to completely privatize a
government function took place in Chile under the influence of the
infamous Chicago Boys.42 Margret Thatcher is credited with bringing
completing privatization to the United Kingdom when she sold off
pinnacles of the British economy including; British Airways, British
Airways Authority, British Petroleum, and British Telecom.43
37
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The privatization of operations occurs when a private entity takes
control of the managerial and operational responsibilities of a
government owned industry.44 Operation privatization gained ground in
the United States with the implementation of toll roads and the creation
of the New York Subway system.45 The idea of operation privatization
died out, except in the utilities industry, until the mid-1900s when
France and Italy revived the concept for use in their tolled road
systems.46 Within the water industry, this is often seen with the
privatization of various services, such as meter reading, and various
supplies, such as chemicals.47
The most common form of privatization in the water industry is the
creation of privatization contracts.48 This occurs when contracts are
created for the operation and maintenance of a plant or when a private
firm is contracted to design, build, and operate a facility – known as a
Design-Build-Operate or DBO contract.49 The underlying theory behind
contract privatization is that the government lacks the required expertise
to make day-to-day decisions that a private organization will have.50
Contract privatization also creates competition in the industry that is
impossible when there is a government monopoly in the industry.51 In
the water service industry, contract privatization is referred to as a
public-private partnership, and rarely exceeds a twenty year time limit.52
II. PROTECTION FROM DISCRIMINATION
A. The Equal Protection Clause
The Equal Protection Clause of the United States Constitution
demands that “No State shall […] deny to any person within its
jurisdiction the equal protection of the laws,” and exists for the
44
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protection of minority groups who are in danger of being politically
marginalized by the majority.53 According to Justice Miller, who
delivered the majority opinion of the Supreme Court in the SlaughterHouse Cases, the Equal Protection Clause served as a way to remedy the
discrimination and injustice committed against African Americans as
class.54 Today the Equal Protection Clause stands as a way to prevent
states from infringing on the privileges or immunities of any person
within the United States.55
In order to bring an Equal Protection claim, there must be an
allegation that an official act treats one class of people differently from
another; unlike the Due Process Clauses of the 5th and 14th
Amendments, the different treatment need not rise to the level of a
deprivation of liberty or property.56 The person bringing the claim does
not need to show that they are similarly situated, as that is a conclusion
the court reaches upon applying the proper level of equal protection
scrutiny, with racial groups being strongly assumed to be similarly
situated.57
The Equal Protection Clause on its own does not state a rule of
decision on what ‘equal’ means, leaving the text essentially meaningless
without judicial interpretation.58 The anti-discrimination principle arises
out of the need for this judicial interpretation.59 “The anti-discrimination
principle relies on the ability to reduce the principle of equality to the
simple statement that similar things should be treated similarly and that
if they are not the government must provide a rationale as to why.”60
53
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Therefore the Equal Protection Clause only prohibits arbitrary
discrimination.61
At the time the Equal Protection Clause was incorporated into the
Constitution, discrimination was habitual and apparent, and the Court
could easily determine which laws violated the Fourteenth
Amendment.62 In current times, it is not as easy to spot a discriminatory
law as some are not discriminatory on their face, but only in application
– that is where Title VII of the Civil Rights Act of 1964 comes into play.
B. Types of Discrimination
The disparate impact analysis was set in stone with the passing of
the Civil Rights Acts in 1964.63 Under Title VII of the Civil Rights Act
[hereafter Title VII],
an unlawful […] practice based on disparate impact is established
[…] only if […] a complaining party demonstrates that a respondent
uses a particular […] practice that causes a disparate impact on the
basis of race, color, religion, sex, or national origin and the
respondent fails to demonstrate that the challenged practice is […] is
necessary.64

Interpretation of Title VII clarified that two types of discrimination
are prohibited: disparate-treatment discrimination, an intentional act of
unfavorable treatment against a person based on a protected trait, and
disparate-impact discrimination, an act that creates a disproportionate
effect on the basis of a protected trait.65 Under disparate-impact
discrimination, liability can attach without intentional discrimination.66
Under the Roberts Court, Justice Kennedy delivered a majority
opinion that calls for the inclusion of disparate impact claims in
antidiscrimination laws, when the text of the law refers to the
consequences of the action and not just the mindset of the actors.67
61
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While Justice Kennedy’s decision specifically referred to the allocation
of fair housing credits in Texas among African Americans, the decision
outlined the burden in a disparate impact case; the burden of proving the
challenged practice caused or predictably will cause a discriminatory
outcome.68 In order to allow for the free enterprise system, employers
and other regulated entities must be able to make practical business
decisions and therefore their actions are only deemed a violation of Title
VII if the actor cannot prove there are no available alternatives and that
there is no alternative practice that could be used which will have a less
discriminatory outcome.69
With two classifications of discrimination under Title VII, the
Court must first determine if and what kind of purpose the act has; if an
act has multiple purposes, only one of them needs to be suspect or quasisuspect to invoke the use of equal-protection scrutiny. 70 There are four
classifications that an act can fall into that gives it a discriminatory
purpose; it can have (1) an express discriminatory purpose, (2) a
discriminatory impact, (3) a discriminatory motivating factor, or (4) a
predominant motivating factor.71 An act will be found to have an
express discriminatory purpose when a written policy or statute facially
imposes different treatment among similarly situated people or when an
unwritten but commonly understood policy imposes different treatment
among similarity situated people.72 If an act or policy does not facially
discriminate, it can still be found to be discriminatory if it has an uneven
impact.73 Under Title VII, it is not the motivation, but the consequences
of the actions that take precedent when analyzing a discriminatory
impact.74 If an act or policy in question is not facially discriminatory nor
does it have a discriminatory impact, it may still be found to be
too many credits to African American neighborhoods and too few to white
neighborhoods. Texas Dept. of Hous. and Cmty. Affairs v. Inclusive Cmty’s. Project,
No. 13-1371, slip op. at 2 (2014).
68
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found that even without a discriminatory purpose a policy can still be discriminatory if
it has a discriminatory effect. Griggs v. Duke Power Co., 401 Us. 424, 433 (1971).
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discriminatory based on underlying factors.75 If any single motivating
factor behind an act or policy is discriminatory, it shows a
discriminatory intent; or if the predominant factor behind the act of
policy is discriminatory it shows a discriminatory intent.76 When the
Court finds an act or policy to be either facially discriminatory or have a
discriminatory motivating or predominant fact, the act or policy will fall
into the category of disparate-treatment discrimination, while if the act
or policy is found to have a discriminatory impact it will fall into the
category of disparate-impact discrimination.77
C. Disparate-Impact Discrimination
When the type of discrimination is established to be disparateimpact based, the Court must determine what level of equal protection is
triggered; strict scrutiny, intermediate scrutiny, or rational basis.78 It is
based on the level of scrutiny that the necessary test is determined.79 If
the action in question treats people differently based on the grounds of
race, national origin, or alienage, strict scrutiny will be applied and the
action will only hold up if it is narrowly tailored to achieve a compelling
state interest.80 Discrimination based on gender or illegitimacy invokes
intermediate scrutiny and the action will only hold up if it is
substantially related to achieving an important state interest.81
Discrimination based on any other grounds is analyzed under rational
basis which requires that the action be rationally related to achieving a
legitimate state interest.82 Rational basis is the level of scrutiny triggered
for socio-economic policies unless the complaining party can show both
a discriminatory impact and a discriminatory intent.83
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The probe into the discriminatory intent is one based on
circumstantial and direct evidence.84 One source of evidence to prove
intent is the historical background of the decision, “particularly if it
reveals a series of official actions taken for invidious purposes.”85
Another source of evidence comes from the specific series of events that
led up to the challenged, such as a sudden change in policy immediately
before the action occurred.86 Departures from the normal procedure can
also be used to prove the intent behind the challenged action.87
Legislative or administrative history behind a government action is
highly relevant evidence when aiming to prove intentional
discrimination.88
Title VII provides a specific burden of proof that shifts between the
plaintiff and defendant for disparate-impact discrimination claims.89 At
the onset of the action, the burden rests on the plaintiff to prove the
action has a disparate impact on a protected class of people; after the
plaintiff makes a prima facie showing of disparate impact, the burden
shirts to the defendant at which point the defendant must show the
actions is one of necessity.90 If the defendant is able to overcome that
burden, the burden then shifts back to the plaintiff to prove that the
defendant refused to adopt an alternative action that would not have less
of a discriminatory effect.91 The shifting of the burden aligns with the 3pronged test used in disparate-impact cases: (1) is there a disparate
impact on a protected class of people, (2) is the action causing the
impact one of necessity, and (3) if it is one of necessity, is there a less
discriminatory action that can be used instead.92
While the disparate impact analysis is traditionally a tool of the
civil rights movement, the environmental justice movement has recently
84
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turned to it as a way to invigorate their cause.93 “In the face of strong
political, theoretical, and legal opposition, the Clinton administration
and the U.S. Environmental Protection Agency [hereafter, EPA] have
endorsed and supported the use of the disparate impact analysis to
evaluate the allegedly racially discriminatory effects of environmental
permitting decisions.”94 Clinton’s executive order declared that Title VI
of the Civil Rights Act of 196495 can be used as a means to ensure that
federally assisted programs do not discriminate against minority
communities by subjecting them to a disproportionately high rate of
adverse environmental effects, thereby incorporating the disparateimpact analysis of Title VII into Title VI.96 Under this Executive Order,
“each federal agency shall ensure that all programs or activities
receiving Federal financial assistance that affect human health or the
environment do not directly, or through contractual or other
arrangements, use criteria, methods, or practices that discriminate on the
basis of race, color, or national origin.”97 As prescribed by statute, any
environmental program or activity which receives financial assistance
must take affirmative action to provide remedy to those who have been
injured by discrimination caused by the program or activity. 98 The
passing of these laws set the environmental civil rights movement into
motion.
The environmental civil rights movement is focused on bringing
about environmental justice and ending the disparity between races in
93

See Todd B. Adams, Environmental Justice and the Limits of Disparate Impact
Analysis, 16 T.M. COOLEY L. REV. 417, 417 (1999) (discussing the Clinton
administration’s role in the environmental justice movement).
94
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the principles set forth in the report on the National Performance Review, each Federal
Agency shall make achieving environmental justice part of its mission by identifying
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its territories […].” Adams, supra note 87 at 417; see also 59 F.R. § 7629 (1994).
95
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§2000d (1964).
96
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the field of environmental and health conditions.99 The need for
environmental justice arose out of the problem of environmental racism,
the idea that minority and low-income populations are
disproportionately exposed to pollution and environmental risk from
both governmental and private actions.100
III. DISCRIMINATION IN WATER PRIVATIZATION
The discrimination in the water industry provides the groundwork
for disparate impact claims to be made against private water companies.
Because these companies are private entities, the presence of state action
must be proven.101 Once the existence of state action is established,
discriminatory intent and discriminatory impact must be shown.102 If
state action, discriminatory intent, and discriminatory impact can all be
proven, an Equal Protection argument can be made to stop the private
water companies’ unchecked discrimination.
A. State Action
For an action to be subject to judicial scrutiny under the 14th
Amendment, it must constitute a state action.103 As clearly stated by the
Supreme Court, private actions are immune from the restrictions of the
14th Amendment; the issue becomes determining when a private actor
has the government connections to constitute a state actor.104 “The
ultimate issue in determining whether a person is subject to suit under
[…]the 14th Amendment: is the alleged infringement of federal rights
‘fairly attributable to the State?’”105
Courts have applied many different tests when determining the
presence of State Action, including; (1) the Public Function Test, (2) the
State Compulsion Test, (3) the Nexus Test, (4) the State Agency Test,
(5) the Entwinement Test, and (6) the Joint Participation Test.106 The
Public Function Test and the State Agency Test will not be useful in
99
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supporting the argument for finding state action in the actions of private
water companies. The Public Function Test “requires that the private
entity exercise powers which are traditionally exclusively reserved to
the state.”107 This is the most narrow category of state actors including
only election administration, the operation of a company town, eminent
domain, and preemptory challenges in jury selection.108 The Supreme
Court has not previously deemed utilities a public function under this
test, therefore it cannot be used to support the claims of a state action
linked to water privatization. The State Agency Test is used in very
limited instances when a state agency controls a private entity and the
state agency acts in a discriminatory manner.109 While the
Environmental Protection Agency does oversee the applications for the
federal subsidies, the discriminatory practices are not committed by the
state agency, so state action cannot be found on these grounds.
The Joint Participation Test, also known as entanglement, applies
in situations where the state so closely encourages a private parties
activities that the actor is cloaked with the authority of the state.110 The
Joint Participation Test contains two parts; first, the deprivation must be
caused by the exercise of some right or privilege created by the state, or
a rule of conduct imposed by the state, or by a person for whom the state
is responsible; second, the discriminatory action must be committed by
an actor deemed to be a state official or an actor who acts with
significant assistance from a state official.111 In Lugar v. Edmondson Oil
Co., 457 U.S. 922 (1982), the Supreme Court found entanglement
existed because state officials participated in the seizure of private
property alongside the private actor, and the property was seized under a
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state statute.112 It is possible for a court to find entanglement between
the private water companies and the state depending on the specific
instance that is being looked at. This test would be useful in certain
cases, such as Flint, where specific jobs were contracted to private
companies under the supervision of state agents, but not in cases like
Atlanta, where the entire waterworks system was sold.
A similar test to the entanglement, is the Entwinement Test.
Entwinement examines the relationship between the state and the private
entity by looking at factors such as; (1) how many of the private actors
members are public officials, (2) whether private employees are treated
like state employees, and (3) whether the duties performed by the public
entity and private entity were interdependent on each other.113 In
Brentwood Acad. v. Tenn. Secondary Sch. Ath. Ass’n, 531 U.S. 288, 290
(2001)., the Supreme Court found entwinement existed because the
association in question included public schools located in the state,
actions committed by public school representatives, is largely funded by
the dues from the public schools, and has historically regulated the
public schools in place of the State Board of Education.114 Like
entanglement, entwinement must be evaluated on a case by case basis,
as it will change depending on the type of privatization present
(complete privatization, DBO’s, temporary contracts, etc.).
The two strongest ways to show the state action behind water
privatization are the State Compulsion Test and the Nexus Test. The
State Compulsion Test “requires that a state exercise such coercive
power or provide such significant encouragement, either overt or covert,
that in law the choice of the private actors is deemed to be that of the
state.”115 The approval of or acquiescence in the initiatives of a private it
not enough to create a state action.116 In Brentwood Acad. v. Tenn.
Secondary Sch. Ath. Ass’n, 531 U.S. 288 (2001), the Supreme Court
determined that the State had not exercised enough of a coercive power
or provided significant encouragement to the Tennessee Secondary
School Authority Association [hereafter TSSAA] in order to a state
action to be present.117 The State had not provided regulations relating
the interscholastic sports, which was the main purpose of the TSSAA,
112
113
114
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nor had the State encouraged or coerced the TSSAA in enforcing the
discriminatory recruiting rule.118 This is unlike the government
interference with the inner workings of private water companies. In
Flint, Michigan, Governor Snyder’s underhanded activities coerced the
City of Flint to hire Veolia and LAN to test and filter the water from
Flint River.119 Governor Snyder, along with multiple State Officials, are
named in the law suit alongside Veolia and LAN for the negligent
contamination of the drinking water.120 The suit claims that the
Governor and state officials chose to appoint an emergency manager for
Flint rather than declare bankruptcy in an attempt to save money while
disregarding public health, safety, and welfare; the suit also alleges mail
fraud committed by city officials who continued to mail water bills that
they knew misrepresented the safety of the water.121 If these claims are
found to be true, government compulsion will be found to exist in the
privatization of Flints water supply.
While government misconduct will not likely be available as a
showing of state compulsion in many cases, there is current legislation
in place that coercive municipalities to sell their waterworks to private
companies by making it the only feasible option. WIFIA promotes water
privatization under the guise of building infrastructure.122 According to
the Environmental Protection Agency, WIFIA establishes a federal
credit program, administered by the Environmental Protection Agency,
for water and wastewater infrastructure projects and serves the purpose
of funding repairs or rehabilitation to revive the nations aging water
facilities and systems.123 The entities eligible for the federal credits are:
corporations, partnerships, joint ventures, trusts, governmental entities,
tribal governments, and state infrastructure financing authorities; but
due to the provisions of the law, only private entities are likely to
qualify.124 Under WIFIA, the EPA is authorized to provide secured
118
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loans to eligible entities once the entity has demonstrated their projects
eligibility, financial creditworthiness, engineering feasibility, and
alignment with the EPA’s policy priorities.125 Loans provided under
WIFIA must be co-financed with another source of funding as WIFIA
only covers up to 49% of the program costs.126
The WIFIA program contains a specific organizational structure
that provides a multi-level review system for funding applicants.127 The
top of the organizational structure is the program director who manages
the WIFIA program and develops policies that incorporate the Credit
Review Board, Credit Counsel, and EPA leadership.128 The WIFIA
Program Management Team provides comprehensive support to the
entire WIFIA Program.129 The Organization and Underwriting Team
takes applicants through the application process and leads the
negotiation stage of the application.130 The credit analysis of each
applicant is reviewed by the Credit Policy and Risk Management Team,
whose job it is to assess the risk associated with each WIFIA loan.131
The feasibility of each project is assessed by the Engineering Team and
the Legal Team overseas all legal issues faced by WIFIA and its
applicants.132 Finally, the Portfolio Management Team monitors the
financial compliance of approved projects. The structure of the WIFIA
Program shows the focus is on the allocation of federal funding for the
commercial development and private corporations, without the
prioritization of public health, water quality compliance, or
affordability.133 Under WIFIA, funding can be allocated to both build
new facilities and repair older ones.134 The main benefits of WIFIA are
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felt by large scale development projects, the private sector, and locations
with oil and gas development.135
What Makes WIFIA an act of state compulsion is that in order to
receive federal funding a project must be approved by a bond rating
agency and must be deemed to be investment grade bond worthy.136
This makes cities like Flint, Michigan ineligible for loans because their
bond ratings are too low; this is just one way the language of WIFIA
prioritizes private waterworks companies.137 Not only does WIFIA
require an investment grade bond, but it prohibits WIFIA funds from
being combined with tax-exempt bonds, making it even more difficult
for public waterworks to be eligible for the federal funding. 138 Without
the availability of tax-exempt bonds, project sponsors will be required to
fund the remaining 51% of the project with cash, taxable municipal
debt, or private sources; the use of these funding sources as opposed to
tax-exempt bonds increases the overall project cost and effectively
undoing any savings provided by WIFIA.139 WIFIA is a prime example
of state compulsion that rises to the level of state action.
Lastly, the Nexus Test, or the Symbiotic Relationship Test, also
supports a showing of state action. Under the Nexus Test, the action of a
private party will be considered to be a state action when there is a
sufficiently close nexus between the state and the challenged action of
the regulated entity.140 Factors that are not enough to meet this threshold
by themselves are: (1) state regulation, (2) government subsidies, (3) the
use of public property, (4) the presence of public officials on the board
of the private entity, (5) state approval of private action, or (6) the use of
public services by private actors.141
While waterworks and utilities are subject to heavy government
oversight, the mere fact that a business is subject to extensive and
detailed state regulation does not by itself bring a private action to the
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level of a state action.142 The determination of whether a utility company
can be considered a state actor can consider facts relating to the
governments oversight, such as if there is a government supported
monopoly, but the inquiry must be whether there is a sufficiently close
connection between the State and the challenged action.143
The use of public property is not sufficient to show state action, but
can be used to show significant government involvement.144 In Burton v.
Wilmington Parking Authority, 365 U.S. 715 (1961), the public
ownership of the land the private restaurant was on was not the factor
that created the state action, but it was at the core of the issue.145 The
restaurant was located in a publicly funded car parking structure in
Wilmington, Delaware; the building being owned and operated by the
Wilmington Parking Authority making a state agency the lessor of the
property.146 The cost of the land, construction, and maintenance of the
property came from the city of Wilmington.147 Not only did physical
structure create a financial interdependence between the state agency
and the restaurant, it also conferred mutual benefits based on the
patrons; guests of the restaurant were given a convenient place to park
making them customers of the parking structure as well.148 It was the
addition of these facts, on top of the physical structure being located in a
public building, that lead to court to find a state action present in Burton.
In the United States, public-private partnerships are more common than
complete sales of waterworks systems, especially with the main provider
of private water in the United States, Veolia Water.149 In public-private
waterworks partnerships, the state contracts out either the entire
operation or specific tasks to private companies.150 Public utilities often
contract private firms to design, prepare bids, and manage construction
of facilities; on the other side of operations public utilities often contract
out billing and meter reading service, and maintenance and laboratory
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tasks.151 In these types of contracts, the costs of construction, operation,
and maintenance is funded by the state, just as the parking from Burton.,
creating a interdependent financial relationship between the state and the
private actor.152 In cases where the property is leased from the state to
the private actor, the relationship will be even stronger. This differs
from the facts of Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972)., in
that the land is publicly owned and dedicated to public use, while the
private club in Moose Lodge was on private land unowned by a public
authority.153 Based on Moose Lodge, if the proper type of contract is
present, the court should find that a significant nexus exists.
Between the State Compulsion Test and the Nexus Test, state
action should be found in nearly every instance of water privatization.
B. The Disparate Impact Analysis
Once state action is established, the discriminatory impact can be
analyzed; the first step in the analysis is to determine what type of
discrimination is present. As discussed previously, an action will be
found to have a discriminatory impact when there is an uneven impact
among similarly situated people even when no discriminatory purpose
or motivation is present.154 In order for the actions of a private water
company to be found to have a discriminatory effect, an uneven impact
must be shown.
The three populations being used to determine the uneven impact
are Atlanta, Georgia; Flint, Michigan, and Indianapolis, Indiana. The
factor that sets Indianapolis apart from the other two cities, is the racial
demographic of the populations. Indianapolis’ population of 853,173
people is 27.5% African American which differs drastically from
Atlanta, with 54.0% of its 463,878 residents being African American,
and Flint, with 56.6% of the 98,310 residents being African
American.155 Because the difference between the populations is based
on race, they are assumed to be similarly situated.156
151
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Water privatization has had both major successes and major
failures in the past. An example of a success of water privatization is
Indianapolis, Indiana.157 Indianapolis has gone through many changes in
their water system since it was originally incorporated in 1869.158 Just
over a decade after the water systems initial incorporation, it was sold to
the Indianapolis Water Company, making it the largest city served by an
investor-owned water system.159 In 1997, the system was purchased by a
local gas company, but it quickly sold it in 2000 back to the city. For the
next two years, the city was involved in an eminent domain dispute over
the water system, before selling it back to a private company in 2002.160
Sticking with the trend, Indianapolis sold the water system to Veolia
Water North America, making it the largest public-private water
partnership in the United States.161 The contract was the first to directly
link performance with compensation, creating a new standard for the
water industry; Veolia was given a twenty year contract valued at
approximately one and half billion dollars.162 After only two years,
Veolia was serving one-point-one million people in the greater
Indianapolis area and complaints are poor taste and odor dropped by
thirty-five-point-nine percent.163 The privatization of the water system
had a positive economic impact as well, as the partnership met the city’s
goal rate and a five year rate freeze was put in place.164 Under city
management the billing system was full of problems, but under Veolia,
this problem had been solved and customer satisfaction increased.165 In
2010, Indianapolis and Veolia severed their ties and the city sold the
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water system to Citizen’s Energy Group, a public charitable trust that
provides natural gas, chilled water, and steam services in Indianapolis,
and they continue to serve the city’s water needs today. 166
On the other end of the spectrum lies cities like Atlanta, Georgia
and Flint, Michigan. Atlanta, Georgia is a prime example of a failure in
the water privatization movement.167 Atlanta relied on a municipal water
system until 1998, when they granted a twenty-year contract to United
Water who then gained control of the operations of the municipal water
system.168 After the contract with United Water was put in place,
residents began to notice their water running a rusty brown color and
many customers were cut off from their water supply. 169 Aside from a
loss of quality in the water, the economic impact of the privatization
contract was felt in Atlanta when the number of waterworks employees
was cut from seven hundred to three hundred.170 The cut in employees
was felt by customers and employees alike, with a backlog of work
orders increasing in every area and the completion rate for maintenance
projects dropping to fifty percent.171 On top of the mess United Water
made of the waterworks system, the company was also found to be
billing the city improperly and using Atlanta funds to work on projects
outside of the city; a possible cause of the increase in cost to the Atlanta
taxpayer from twenty one million to forty million a year. 172
Flint, Michigan is a well-known example of a water privatization
failure. Detroit began regulating water in 1824, when they built a pump
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on the Detroit River that was funded by tax money. 173 Once the city
outgrew this system, the water system was traded and sold among many
different private companies.174 Dissatisfaction with the private systems
led to a municipal takeover in 1836.175 In 1852, the city sold the system
to a board of trustees consisting of five members, which later became
the Board of Water Commissioners.176 Detroit’s water is currently run
by the Detroit Water and Sewerage Department, a public entity.177
Detroit’s public waterworks had massive shortcomings, which led to the
city of Flint separating from Detroit’s Water and Sewage Department
and starting relationships with two private waterworks companies,
Veolia and LAN.178 Veolia was contracted to prepare a report on the
contaminant levels in the new water source, Flint River, and their final
report stated the water was safe to drink.179 Veolia misrepresented the
quality of the water and recommended that ferric chloride180 which
increased the corrosion in the pipes, ultimately leading to lead in the
water supply.181 LAN was hired to prepare a new water plant to treat the
new source of water; in 2015 LAN issued a report stating that the water
met federal safety requirements.182 LAN operated the water treatment
facility without any corrosion control program, which sent the lead from
the pipes directly into people’s homes.183 Once high levels of lead were
discovered in the drinking water supply, the city cut ties with Veolia and
LAN and went back to the Detroit Water and Sewage Department and
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the State of Michigan filed suit against both Veolia and LAN for
negligence, fraud, and public nuisance.184
The outcomes in the three aforementioned cities show the uneven
impact of water privatization among similarly situated groups of people.
As the Supreme Court has previously ruled, disparate impact is not
enough to trigger the strict scrutiny based on racial discrimination, a
discriminatory intent must also be shown.185 While the statistical
evidence supports a showing of discriminatory intent that is not enough
to show intent for the purpose of an equal protection violation.186 In an
equal protection case, the defendant must prove that the decision makers
involved
in
the
action
acted
with
discriminatory
187
purpose. Discriminatory purpose requires more than the awareness of
discriminatory consequences; it requires decision maker to have taken a
course of action because of the discriminatory consequences, not in spite
of them.188
Based on the test provided by the Supreme Court, the first place to
look for evidence of intentional discrimination is the historical
background of the action.189 The private waterworks company, Veolia,
involved in all three cities previously discussed has a long history in the
waterworks industry, standing today as the largest private waterworks
company in the world.190 Veolia has been linked to multiple million
dollar contamination events around the world after being found illegally
dumping untreated sewage into waterways and the negligent upkeep of
water treatment plants.191 Specific instances in the United States, other
than those previously discussed, include; Richmond City, California,
where Veolia settled with the city after dumping more than 17 million
gallons of sewage into local waterways192; Wilmington, Delaware,
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where failures to upgrade and repair the waterworks treatment plant
resulted in sewage spills which contaminated the area waterways 193; and
in New Orleans, Louisiana, Veolia’s negligence led to a backup of raw
sewage into the Mississippi River costing the city $5 million194.195 In
contrast to the minority cities, cities like Danbury, Connecticut196, had
great success under Veolia’s management; in their first year with
Veolia, Danbury’s wastewater treatment plant won multiple awards for
the quality of their water and lowered the rates of nitrogen discharge
which led to significant savings for the city.197 While historical
background does provide some evidence, a showing of an invidious
history of racism is needed to strengthen that evidence.198 Veolia has
been accused of racist corporate policies in the past and it is not limited
to just their waterworks subsidiaries.199 In 2014, Veolia was hired by the
city of Boston to run the cities school buses, and immediately after
Veolia’s takeover racist policies were implemented that locked out the
predominately African American school bus driver’s union.200
Professional Transit Management, which is wholly owned by Veolia,
has faced sanctions from the Equal Employment Opportunity
Commission and has been ordered to correct its unlawful and racist
behavior; including an incident in 2007 where Professional Transit
Management was ordered to pay just under half a million dollars to six
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transit workers in Colorado Springs for racial discrimination.201 In a
2010 lawsuit, Veolia sued for the unlawful termination of an African
American employee who was immediately replaced by a white
employee – the suit is currently before the U.S. District Court of
Appeals.202Veolia Water North America is also currently facing
litigation stemming from racist employment practices.203 Six employees
of Veolia have alleged a hostile and racist work environment stemming
from Veolia’s common practice of higher white employee’s at hirer
wagers and the passing over of African American employees for
promotions.204 The incidents were not limited to racist policies, but also
the tolerance of racist actions by higher level employees against lower
level employees, including an incident where a supervisor compared
African American employees to cotton-pickers.205 This history of
invidious racial conduct provides a solid groundwork for showing a
discriminatory intent.
Next, the Court must look to the specific sequence of events that
led up to the discriminatory impact.206 The City of Flint’s switch from
Detroit Water to Flint River Water marked a departure from normal
procedure, as Flint had been on Detroit Water for decades prior to the
contracting of Veolia and LAN.207 Atlanta experienced the same sudden
switch from municipal water to Veolia’s control shortly before the city’s
water crisis began.208 Between the historical evidence and the sudden
departure from ordinary procedure, a solid groundwork for proving
intentional discrimination has been laid.
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VI. SOLUTION
The ravages of water privatization are being felt across the country,
but the hardest hit are those who are already disadvantaged. Cities like
Flint, Michigan and Atlanta, Georgia are targeted by water companies,
sold like a commodity, and left poisoned. The trend towards less
government regulation in the water industry is the cause of this problem,
and only permanent solution is more government oversight. With the
worldwide trend towards neoliberalism, expanding government
oversight is unlikely and an unfortunately farfetched solution. The most
practical way to fight the discrimination so deeply woven into water
privatization, is through the courts.
Just as the inclusion of the disparate impact analysis in Title VII led
major civil rights decisions in the realm of employment and housing, its
inclusion in Title VI allows for the fight for civil rights to spread into the
realm of environmental law.209 As a whole, discrimination is prevalent
in water privatization, but the use of the disparate impact analysis will
force individual companies to be held responsible for their
discriminatory practices.
The state of Michigan is currently suing Veolia Water for
negligence in relation to the poisoning of the people of Flint.210 While
this suit is enough to hold Veolia accountable for their actions in Flint,
adding a discrimination claim can create an important trend in the
environmental civil rights movement. Flint is the perfect place to start
the use of discrimination suits in the environmental realm because the
city is a focus of the public eye.
As discussed previously, state action can be found in Flint through
the use of the State Compulsion Test and the Nexus Test. The actions of
Governor Snyder were coercive to the point of creating a state action in
private actions of Veolia. In cases other than Flint, compulsion can be
found in laws like WIFIA that make it more affordable for cities to sell
their waterworks to private companies. The Nexus Test will create the
strongest showing of state action on Veolia’s part. As in Burton v.
Wilmington Parking Authority, 365 U.S. 715 (1961), the waterworks
facility and piping were owned by the state.211 Veolia was not sold the
209
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entire waterworks system, instead they were contracted to test the
contaminant levels in the water, working under the authority of the
government.212 When the entire state action analysis discussed
previously is applied to the situation in Flint, the Court will likely find
state action to be present.
Discriminatory impact can be found by looking at the history of
Veolia Water in the United States. As discussed previously, the situation
in Indianapolis after the Veolia takeover looked much different than the
situation in Flint.213 Discriminatory intent will be the most difficult to
prove, but it can be done by looking at the history of Veolia’s
discriminatory practices.214 A sudden change in procedure immediately
preceding the events in Flint would be the strongest proof of
discriminatory intent.215 The departure from Detroit water to Flint water
can show a change in procedure, but more will likely be needed to prove
discriminatory intent. If this information can be obtained from Veolia
through legal process or during the court of a trial, it will be possible to
prove discriminatory intent, which will trigger the Equal Protection
Clause.
The disparate impact analysis can be used to solve the problems of
discrimination in the water industry.
V. CONCLUSION
Neoliberalism has made its way into the realm of drinking and
wastewater, leading to a surge in the privatization of the water industry.
Companies like Veolia Water are buying out water systems around the
United States, and they are leaving a trail of poison in their wake.
Neoliberalism’s grasp on the industry will make it nearly impossible for
stronger regulation to solve this problem, and people must turn to the
courts to ensure discrimination does not cause them to lose their basic
human right to clean water.
Because the Equal Protection Clause only protects people from
government based discrimination, the actions of the private companies
must be linked to the state, state action must be found. Laws like
WIFIA, which use the guise of infrastructure reform to promote
212
213
214
215

Id.
Partnership, supra note 161; See also Kennedy, supra note 181.
Gerry Scoppettuolo, supra note 199.
Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252 (1977).

2017]

THE DANGERS OF WATER PRIVATIZATION

217

privatization, must be looked at as an integral part of the state action
analysis. These coercive laws create such a connection to the
government, that the private action and state actions are entwined. Once
state action is shown, the disparate impact analysis must be used to
show the discrimination involved in the decision making of the private
water companies. The court system is the best chance this country has at
stopping private companies like Veolia Water from poisoning those who
are already disadvantaged.

